I NI TI AL DRAFT OF RULES RELATI NG TO THE REGULATI ON OF PERSONAL
EMERGENCY RESPONSE SYSTEM PROVI DERS ( PERS)

February 2, 2004

This initial draft of rules for PERS providers was prepared by TDH
staff for stakehol der review and input. The draft rules are based on
di scussions with stakehol ders and staff review and anal ysis of
Article 2, HB 28 (2003, Third Called Session) and Chapter 1702, Texas
Cccupati ons Code.

St akehol der meetings in Novenmber 2003 (Robert Bushnell, Lifeline
Systens, and Bill Pewitt) and January 2004 (Spud Newton, Texas
Associ ati on of PERS, and Erica Phillips) included discussions

regarding the relationship of PERS rules to the provisions and
requi renents of Chapter 1702, Occupations Code, and Article 2, HB 28.

TDH | egal and program staff have reviewed Chapter 1702 to deterni ne
which of its provisions are applicable to PERS (as nmentioned in
8§1702.006(b)). Staff published a “strike-through” copy of Chapter
1702 on January 12, 2004. This copy of the chapter is being
distributed with the rules draft. Sections or provisions of the
chapter that are not lined out are deened “applicable” to PERS.

The applicable provisions are the I egal authority for PERS rules,
along with other general laws relating to state agencies. The
applicable provisions, in addition to inposing certain requirenents
on PERS providers, also inpose requirenents upon TDH relating to the
adm ni stration and operation of the regulatory program

I n each section, a box containing notes is inserted. The notes
indicate the section’ s purpose or reference provisions of |aw that
require a rule to read in a particular nmanner.

St akehol ders and interested parties are encouraged to review and
comment on the draft rules. Reviewers nay want to have their copy of
t he applicabl e provisions of Chapter 1702 handy when readi ng the
draft rules.

NOTE: This draft has not been reviewed or approved by the
departnment’ s | egal counsel

NOTE: This draft represents a “shell” draft, or a starting point,

for rulemaking. Review by stakehol ders and departnment staff wll
result in nodifications, additions, and deletions to this docunent.

Comments and suggestions for inprovenents are welcone and may be
provided to Stephen MIIls, Program Specialist, via e-mail to
stephen.mlls@dh.state.tx.us or regular mail to Stephen MIIs,
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Section 1

| nt roducti on

Not es: Thi s general information introduces the content and purpose
of the chapter.

(a) This chapter inplenments the applicable provisions of the Texas
Private Security Act, Occupations Code, Chapter 1702, concerning the
regul ati on of personal energency response system providers.

(b) These sections cover definitions; fees; petition for rul emaking;
application requirenents and procedures; application processing,
categories of licensure and registration; renewal of |icense or
regi stration; changes of name and address; standards of conduct for
PERS providers; consunmer information; filing conplaints and conpl ai nt
i nvestigations; disciplinary action; informal disposition; fornal
heari ngs; and guidelines for issuing licenses and registrations to
persons with crimnal convictions.

Section 2
Definitions
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Not es: The definitions section is a required conponent of rules.
The definitions of “client,” “contract,” “advertising,” and

“shar ehol der” were taken fromthe existing Texas Comm ssion on
Private Security (TCPS) rules. The definition of PERS is from HB 28.

The follow ng words and terns, when used in this chapter, shall have
the follow ng neanings, unless the context clearly indicates
ot herw se.

(1) Act - The Texas Private Security Act, Occupations Code, Chapter
1702, as anended by the Texas Legi sl ature.

(2) Adm nistrator - The departnment enpl oyee designated as the
adm ni strator of the regulatory activities authorized by the Act.

(3) Applicant - A person or entity who applies for a |icense or
registration to provide personal energency response system services
under the Act.

(4) Business entity - A business operating under any | egal business
structure.

(5) Board - The Texas Board of Health or its successor.

(6) Client — A person who has entered into a contract to receive
personal emergency response system services in return for financial
or other considerations.

(6) Comm ssioner - The Conmmi ssioner of the Texas Departnent of State
Heal t h Servi ces.

(7) Contract — An agreenent between a person or conpany regul ated
under this chapter and a client. Such contracts may be oral or
written, or in any conbination thereof.

(7) Departnment - The Texas Departnment of State Health Services.

(8) Personal energency response system - an alarmsystemthat is
installed in the residence of a person; nonitored by an al arm systens
conpany; designed only to permt the person to signal the occurrence
of a nedical or personal enmergency on the part of the person so that
t he conpany nmay di spatch appropriate aid; and not part of a

conbi nati on of alarm systens that includes a burglar alarmor fire
al arm

(9) PERS - Personal energency response system
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(10) License - A license issued under the Act authorizing a person to
provi de personal energency response system services.

(11) Licensee — A person that has been granted a |license to provide
personal emergency response system services in accordance with the
Act .

(12) Registrant — A person that has been granted a registration to
provi de personal energency response system services in accordance
with the Act.

(13) Registration - A registration issued under the Act authorizing a
person to provide personal energency response system services.

(14) Sharehol der — Any individual holding stock in a |licensee who is
actively involved in the normal course of operation and business of
the licensee and shall not include those individuals who only hold

stock in the licensee solely for the purposes of investnent.

(15) Advertising — The direct solicitation for business which
requires a license or registration to provide personal energency
response system services and involving nore than a nere listing of a
i censee’ s nanme, address, and tel ephone nunber.

Section 3

Fees

Not es: HB 2292 (78'"™ Regul ar Session) requires that TDH regul atory
programs issue licenses for two-year terns, and provides for
staggering to achieve that. The bill also requires TDH regul atory
prograns to set license fees in anpbunts designed to allow TDH to

recover fromits license holders all of the direct and indirect costs
in adm nistering and enforcing the |icensing program

This section is witten to allow fees to be established for one and
two year ternms of |licenses and registrations.

The fee anounts cannot be determ ned until the program costs can be
estimted. Program costs cannot be estinmated until the program
receives nore reliable informati on concerning the nunber of |icensees
and registrants. This information should come from TCPS; however, it
may be difficult for themto provide a nunber, as PERS provi ders have
not previously been segregated (or flagged separately) from other
TCPS alarm | icensees and registrants.

We anticipate receiving additional information and estimting program
costs within 30 days.
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The fees described in rules (s) and (t) are required by Senate Bill
1152 and House Bill 2985, 78'" Regular Session. SB 1152 requires TDH
to participate in the online license renewal system established by
the Texas Online Authority. HB 2985 establishes an Ofice of Patient
Protection within the Health Professions Council (HPC), to be funded
by fees from HPC nenber |icense holders. (The TDH Professi onal
Licensing Division is a nenber of HPC.)

(a) $25 - license, registration, or verification of exenption
application fee

(b) $__ - initial Class B license to provide personal energency
response system services;

(c) $__ - initial registration as an installer of personal emergency

response systens;

(d) $_ - initial registration as a nmanager or branch office nanager

of a personal emergency response system services conpany;

(e) $ - initial registration as a security sal esperson who is
enpl oyed by a personal energency response system services conpany to
sell services offered by the conpany;

(f) $__ - initial registration as an owner, officer, partner, or
shar ehol der of a personal emergency response system services

conpany;

(g0 $__ - renewal Class B license to provide personal energency
response systemservices for a license issued for a termof one year;

(h) $__ - renewal Class B license to provide personal energency

response system services for a license issued for a termof two
years;

(i) $__ - renewal registration as an installer of personal emergency

response systens issued for a term of one year

(j) $__ - renewal registration as an installer of personal energency

response systens issued for a termof two years;

(k) $__ - renewal registration as a nanager or branch of fi ce manager
of a personal energency response system services conpany issued for a
term of one year;
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(1) $__ - renewal registration as a nmanager or branch office nanager
of a personal energency response system services conpany issued for a
termof two years;

(m $__ - renewal registration as a security sal esperson who is
enpl oyed by a personal energency response system services conpany to
sell services offered by the conpany, issued for a term of one year;

(n) $__ - renewal registration as a security sal esperson who is
enpl oyed by a personal energency response system services conpany to
sell services offered by the conpany, issued for a termof two years;

(o) $ - renewal registration as an owner, officer, partner, or
sharehol der of a personal energency response system services
conpany, issued for a termof one year

(p) $__ - renewal registration as an owner, officer, partner, or
sharehol der of a personal energency response system services
conpany, issued for a termof two years;

(q) $__ - FBI fingerprint check or resubm ssion of FBI fingerprint
check;

(r) $10- duplicate license, registration, or identification card;

(s) The departnment is authorized to assess and collect fees to fund
the Ofice of Patient Protection within the Texas Heal th Professions
Council. There is an additional $5 fee for each new application for
licensure or registration and an additional $1 fee per year for each
license or registration renewal.

(t) For all application and renewal applications, the departnment is
aut horized to collect subscription and conveni ence fees, in anpunts
determ ned by the Texas Online Authority, to recover costs associ ated
with application and renewal application processing through Texas
Onl i ne.

(u) Fees shall be nmade payable to Texas Departnent of State Health
Services and may be in the formof a personal check, noney order, or
cashier’s check

(v) Fees submtted to the Departnment are not refundabl e.
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Section 4
Petition for Rul enaking

Not es: This information provides a nethod for any person to
request that a rule be adopted or amended. The rules referred to are
rules of the Texas Board of Health on the subject.

Procedures for the subm ssion, consideration, and disposition of a
petition to adopt a rule are set out in 81.81 of this title (relating
to Petition for the Adoption of a Rule).

Section 5
Application Requirenments and Procedures

Not es: This section sets out requirenents for the initial
application process. Sone rules below are “standard” within TDH

pr of essi onal |icensing prograns and sonme are fromthe existing TCPS
rul es.

The text of rule (b)(11) is a requirenent of the Act.

Question: Can out-of-state corporations neet the requirenents of

(b)(4)?

(a) An applicant for a license or a registration nust submt all
required information on official application fornms prescribed by the
departnment and submt the required application fee and the initial
i cense or registration fee.

(b) The application formshall contain the follow ng information:

(1) specific information regardi ng personal data; full |ega
name of individual or business entity; date of birth; social security
nunmber; taxpayer identification nunber; information regarding other
i censes, registrations, permts, and certifications held by
applicant; and information regardi ng m sdemeanor and fel ony
convictions of applicant;

(2) trade nanmes and addresses of all |ocations and branch
offices at which the applicant intends to conduct business;

(3) if applicant is a corporation or other business entity,
specific information regardi ng type of ownership, registered address,
and nanmes and addresses of all officers, directors, registered agents
and maj or sharehol ders;
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(4) if applicant is a corporation, a current Certificate of
Exi stence or Certificate of Authority issued by the Texas Secretary
of State and a current letter fromthe Texas Conptroller of Public
Accounts verifying that the corporation is current in the paynent of
franchi se taxes;

(5) if the applicant is an individual, two classifiable sets of
fingerprints of the applicant, or, if the applicant is an entity
ot her than an individual, of each officer and of each partner or
shar ehol der, acconpanied by the fee required for a crimnal history
check;

(6) a statenment that the applicant has read the Act and these
rul es;

(7) a statenent that the applicant, if issued a |icense or
registration, shall return the license or registration to the board
upon revocation or suspension of the |icense or registration or upon
| awf ul demand,

(8) a statenment that the applicant understands that fees and
materials submtted in the application process are nonrefundabl e and
nonr et ur nabl e;

(9) a statenent that the applicant agrees to conply with all
state and federal |aws and regul ati ons regarding the sale and
delivery of personal emergency response system services;

(10) a statenment that the information contained in the
application is truthful and conpl ete;

(11) evidence of a general liability insurance policy on a
certificate of insurance form prescribed by the departnent and
countersi gned by an insurance agent licensed in this state or a
certificate of insurance for surplus |ines coverage obtained under
Article 1.14-2, Insurance Code, through a licensed Texas surplus
i nes agent resident in this state; and

(12) the signature of the applicant.
(c) [Draft exam nation rule(s) to go here, see the Act, 81702.117.]

Section 6
Application Processing
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Not es: These rules are across-the-board for TDH prof essi onal
i censing programs. They set out tinmeframes for staff to neet when
processi ng applications.

The departnment shall conply with the follow ng procedures in
processi ng applications for |icenses and registrati ons and
applications for license and registration renewal .

(1) The followi ng periods of tinme shall apply fromthe date of
recei pt of an application until the date of issuance of a witten
notice that the application is conplete and accepted for filing or
that the application is deficient and additional specific information
is required. The license or registration nmay be sent in |lieu of the
noti ce of acceptance of a conplete application. The tinme periods are
as follows:

(A) letter of acceptance of application for a |license or
registration - 30 working days;

(B) issuance of license or registration renewal after receipt
of documentation of all renewal requirenments - 20 working days; and

(C) letter of denial of license or registration - 30 working
days.

(2) In the event an application is not processed in the time periods
stated in paragraph (1) of this section, the applicant has the right
to request reinbursenent of all fees paid in that particul ar

application process. Application for reinbursenment shall be nade to

the adm nistrator. |If the adm nistrator does not agree that the tine
peri od has been violated or finds that good cause existed for
exceeding the time period, the request will be deni ed.

(3) Good cause for exceeding the tinme period is considered to exist
if the nunber of applications for |icenses, registrations, and
renewal s exceeds by 15% or nore the nunber of applications processed
in the sanme cal endar quarter the preceding year; another public or
private entity relied upon by the departnent in the application
process caused the delay; or any other condition exists giving the
department good cause for exceeding the tinme period.

(4) If a request for reinbursenent under paragraph (2) of this
section is denied by the adm nistrator, the applicant my appeal to
the comm ssioner for a tinely resolution of any dispute arising from
a violation of the time periods. The applicant shall give witten
notice to the conmm ssioner at the address of the departnent that he
or she requests full reinbursement of all fees paid because his or

9
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her application was not processed within the applicable tine period.
The admi nistrator shall submt a witten report of the facts rel ated
to the processing of the application and of any good cause for
exceeding the applicable time period. The program adm ni strator
shall provide witten notice of the comm ssioner's decision to the
applicant. An appeal shall be decided in the applicant's favor if
the applicable tinme period was exceeded and good cause was not
established. If the appeal is decided in favor of the applicant, full
rei mbursenent of all fees paid in that particular application process
shal | be made.

(5) Contested cases. The tine periods for contested cases rel ated
to the denial of licenses, registrations, or renewals are not
included within the tine periods stated in paragraph (1) of this
section. The tinme period for conducting a contested case hearing
runs fromthe date the departnent receives a witten request for a
heari ng and ends when the decision of the departnment is final and
appeal able. A hearing may be conpleted within one to four nonths,
but may extend for a | onger period of tinme depending on the
particul ar circunmstances of the hearing.

Section 7
Cat egories of Licensure and Registration

Not es: This section describes the different types of
i censes/registrations to be issued to PERS providers. Rule (a) is
fromthe Act. Rule (b) mrrors the | anguage of HB 28.

(a) A person acts as a personal energency response system provider
if the person sells, installs, services, nonitors, or responds to
only personal energency response devices or systens. Unless a person
holds a license as a PERS provider, a person may not act as a PERS
provider, offer to perform PERS services, or engage in business
activity for which a license to provider PERS services is required.

(b) The follow ng individuals engaged in providing PERS services for
a licensee nust hold a valid registration issued by the departnent:

(1) an alarm systens installer who installs, maintains, or
repairs only personal energency response systens;

(2) a manager or branch office nmanager;

(3) a security sal esperson who is enployed by a |icensee to
sell services offered by the |licensee; and

(4) an owner, officer, partner, or shareholder of a |licensee.

10
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Section 8
Renewal of License or Registration

Not es: This section sets out procedures for renewing |licenses and
registrations. Rules (j) thru (lI) are requirenents of the Act. The
rules relating to active mlitary duty are across-the-board

| egi slative requirenents. The rules relating to student |oan default
and child support/custody are across-the-board | egislative

requi renents.

(a) The purpose of this section is to set out the rules governing
license or registration renewal .

(b) When issued, a license or registration is valid for at |east one
year or two years, as determ ned by the departnent, conmencing on the
date of issuance of the initial license or registration.

(c) A licensee or registrant nust renew the license or registration
annual ly or biannually, as determ ned by the departnent. The renewal
date of a license or registration shall be the |last day of the nonth
in which the license or registration was originally issued.

(d) At least 30 days prior to the expiration date of a license or
registration, the departnment shall send a notice of renewal to the
licensee’s or registrant’s address in the departnment’'s records. The
notice shall informthe |icensee or registrant of the inpending
expiration and of the procedures for renewal .

(e) The renewal process shall require the applicant to provide the
preferred mailing address and the disclosure of m sdeneanor or felony
convi ctions.

(f) A licensee or registrant has applied for renewal of the license
or registration when the |icensee or registrant has mailed the fully
conpl eted renewal formand the required renewal fee to the depart nent
prior to the expiration date of the license or registration. The
postmark date shall be considered the date of mailing. |[If renew ng
el ectronically, the licensee or registrant has applied for renewal of
the license or registration upon successful conpletion of the online
renewal process.

(g) After review of the renewal application, the departnent shal
issue a renewed |license or registration to a licensee or registrant
who has met all requirenments for renewal

(h) Each licensee or registrant is responsible for renewi ng the
license or registration before the expiration date and shall not be

11
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excused from paying additional fees or penalties. Failure to receive
notification fromthe departnent prior to the expiration date of the
license or registration shall not excuse failure to file for tinely
renewal .

(i) A licensee or registrant whose license or registration has
expired may not provide, sell, or install personal energency response
system services in this state, unless exenpt according to the Act.

(j) A person whose license or registration has been expired for 90
days or less may renew the |icense or registration by paying to the
departnment a renewal fee that is equal to one and one-half tinmes the
normal |y required annual renewal fee.

(k) A person whose |license or registration has been expired for nore
than 90 days but |ess than one year nay renew the |icense or
registration by paying to the departnment a renewal fee that is equa
to two tines the normally required annual renewal fee.

(I') A person whose |icense or registration has been expired for one
year or nore may not renew the |license or registration. The person
may obtain a new |icense or registration by conplying with the

requi rements and procedures for an original |icense or registration.

(m A licensee or registrant whose check for a licensing or
registration fee is not honored by the financial institution shal
remt to the departnment a noney order or cashier's check within 30
days of the date of the licensee’s or registrant’s permt holder's
recei pt of the departnment's notice. |f proper paynent is not
received, the license or registration shall not be renewed. If a
renewed |icense or registration has al ready been issued, it shall be
i neffective.

(n) If alicensee or registrant fails to tinmely renew his or her
license or registration because the licensee or registrant is or was
on active duty with the armed forces of the United States of America
serving outside the state of Texas, the licensee or registrant may
renew the license or registration pursuant to this subsection.

(1) Renewal of the license or registration nmay be requested by
the licensee or registrant, the licensee’'s or registrant’s spouse, or
an individual having power of attorney fromthe |licensee or
registrant. The renewal form shall include a current address and
t el ephone nunber for the individual requesting the renewal.

(2) Renewal may be requested before or after expiration of the
license or registration. Licensees or registrants who renew in

12
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accordance with this subsection shall be excused from paying | ate
fees and penalties.

(3) A copy of the official orders or other official mlitary
docunent ati on show ng that the |icensee or registrant is or was on
active duty serving outside the State of Texas shall be filed with
t he departnment along with the renewal form

(4) A copy of the power of attorney fromthe |icensee or
registrant shall be filed with the department along with the renewal
formif the individual having the power of attorney executes any of
the docunments required in this subsection.

(o) The departnent shall not renew a |icense or registration if
renewal is prohibited by the Education Code, 857.491 (relating to
Loan Default G ound for Nonrenewal of Professional or Occupati onal
Li cense).

(p) The departnent shall not renew a |license or registration if
renewal is prohibited by a court order or attorney general's order

i ssued pursuant to the Fam |y Code, Chapter 232 (relating to
Suspensi on of License), for failure to pay child support or failure
to conply with a court order providing for the possession of or
access to a child.

Section 10
St andar ds of Conduct for PERS Providers

Not es: Thi s inportant section inposes requirenments on PERS
provi ders and the services they deliver. It also establishes
requirenments for the relationship between TDH and the regul at ed
popul ati on (PERS providers.)

Sone of the rules regarding advertising mrror existing TCPS rul es;
ot hers are based on rul es adopted by other TDH |icensi ng prograns.
Rule (b) relating to the training program was a suggestion fromthe
TX Association of PERS. Oher rules relating to the provision of
services were based on staff’s grow ng know edge of PERS.

Qur intent is that these rules protect and pronote public health and
safety and ensure that we can effectively regulate or discipline a
“bad” provider, while at the sane tinme not inposing an unnecessary
and burdensone requirement on PERS providers and busi nesses.

The rules in this section will be used (or cited) if TDH i nvestigates
a consumer conpl aint and seeks to inpose disciplinary action on a
| i censee or registrant.

13
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The language in rule (r) relating to habitual drunkenness is fromthe
Act .

(a) An advertisenment by a |icensee or registrant soliciting or
adverti sing business nust contain the licensee’s or registrant’s nane
and address as shown in the departnment’s records.

(b) A licensee shall require each of its enployees or other persons
who nonitor or respond to personal energency response devices or
systens to conplete a structured, on-the-job training program

(1) A licensee shall include content in the training program
that is custom zed and specific to the services provided by the
licensee and to the |icensee’ s consuners.

(2) A licensee shall, upon request by the departnent, provide
docunment ati on regarding the content of the training program and
verifying that the training program has been successfully conpl eted
by all required personnel.

(c) A licensee may be legally responsible for the conduct in the
i censee’ s business of each enployee of the licensee while the
enpl oyee is perform ng assigned duties for the |icensee.

(d) A licensee shall maintain records on enployees, including
personal ly identifying information required by law to obtain
enpl oynent, enploynent history, and residence address.

(e) A licensee shall at all times post the person’s license in a
conspi cuous place in the principal place of the |licensee’s business
and each branch office license in a conspicuous place in each branch
office of the |icensee.

(f) A licensee shall notify the departnent in witing not |ater than
the 14th day after the date of:

(1) a change of address for the |licensee’ s principal place of
busi ness;

(2) a change of a name under which the |icensee does business;
or

(3) a change in the licensee’s officers or partners.
(g) Alicensee shall notify the departnent in witing not |ater than

the 14th day after the date a branch office is established, is
cl osed, or changes address or | ocation.

14
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(h) A licensee shall provide PERS services pursuant to a witten
contract signed by the licensee and the client or the client’s

aut horized representative. A |licensee shall provide a copy of the
contract to the client or the departnment upon request. The contract

shall include, but not be Ilimted to, a description of the PERS
services and products to be provided and the fees for services and
arrangenents for paynent. A licensee shall informthe client in

writing of any changes to the contract and shall secure the client’s
signature verifying agreenent with the changes.

(i) An advertisenent or announcenent used by a |licensee or
registrant relating to the provision of PERS services shall not
contain information which is false, m sleading, inaccurate,

i nconpl ete, out of context, deceptive or not readily verifiable.
Advertising includes, but is not limted to, any announcenent of
services, letterhead, business cards, commercial products, and
billing statenents.

(j) False, msleading, or deceptive advertising or advertising that
is not readily subject to verification includes, but is not limted
to, advertising that:

(1) makes any material msrepresentation of facts or omts a
fact necessary to make the statenent as a whole not materially
m sl eadi ng;

(2) makes any representation likely to create an unjustified
expectation about the results of a health care service or procedure;

(3) conpares a licensee’'s services with another |icensee’s
services unless the conparison can be factually substanti at ed,

(4) contains a testinonial;

(5) causes confusion or msunderstanding as to the credential s,
education, or licensure of a |licensee;

(6) makes a representation that is designed to take advantage
of the fears or emptions of a particularly susceptible type of
consuner; or

(7) advertises or represents in the use of a professional nanme

atitle or professional identification that is expressly or commonly
reserved to or used by another profession or professional.
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(k) A licensee or registrant who retains or hires others to
advertise or pronote the licensee’ s business remins responsible for
the statenents and representati ons made.

(I') VLicensees and registrants are bound by the provisions of the Act
relating to PERS providers and this chapter.

(m A licensee or registrant shall cooperate with the departnent by
furni shing docunents or information and by responding to a request
for informati on fromthe departnent.

(n) A licensee or registrant shall conmply with the ternms of any
order issued by the departnment relating to the |icensee or
regi strant.

(o) A licensee or registrant shall not interfere with a departnent
investigation by the willful m srepresentation of facts to the
departnment or by the use of threats or harassnment against any person.

(p) A licensee or registrant shall take reasonable action to inform
medi cal or | aw enforcenent personnel if the |licensee or registrant
determ nes that there is a definite probability of imm nent physica
injury to a client or determ nes that an energency situation exists.

(q) For each client, a licensee or registrant shall maintain

conpl ete and accurate records including, but not limted to, the
dates of services, the activation of and response to a client’s alarm
device, and billing informtion.

(r) A licensee or registrant shall not engage in habitual
drunkenness or be addicted to or dependent upon narcotics or illega
subst ances.

(s) A licensee or registrant shall not engage in sexual contact or
sexual exploitation with a client. It is not a defense to
disciplinary action if the sexual contact or sexual exploitation
occurred with the consent of the client.

(t) Sexual contact neans sexual contact as defined by the Texas
Penal Code, 821.01; deviate sexual intercourse as defined by the
Texas Penal Code, 821.01; sexual intercourse as defined by the Texas
Penal Code, 821.01; or requests by a licensee or registrant for
conduct described in Texas Penal Code, 8§21.01

(u) Sexual exploitation means a pattern, practice, or schenme of
conduct, which may include sexual contact, that can reasonably be
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construed as being for the purposes of sexual arousal or
gratification or sexual abuse of any person.

Section 11
Consuner I nformation

Not es: These requirenments are fromthe Act.

(a) The departnent shall prepare information of interest to
consuners or recipients of services regul ated under the Act

descri bing the departnent’s regulatory functions and the procedures
by which conplaints are filed with and resol ved by the departnent.

(b) The departnent shall neke the information available to the
public and appropriate state agenci es.

Section 11
Changes of Nanme or Address

Not es: This section places the responsibility for address updates
on the |licensee or registrant.

(a) The purpose of this section is to set out the responsibilities
and procedures for name and address changes by a registrant.

(b) The registrant shall notify the departnment of changes in nane or
preferred mailing address within 30 days of such change(s).

(c) Notification of changes shall be nade in witing or by tel ephone
and shall include the former and present nanme, registration nunber,
former and present mailing address, and a copy of the |egal nane

change docunment, nmarriage license, or divorce decree, if applicable.

(d) Before a replacenent registration will be issued by the
departnment, the registrant shall return any previously issued
document (s) .

(e) It is the responsibility of the registrant to conply with the
provi sions of this section. Notice of conplaints, violations,

di sciplinary action, or other correspondence sent to the address in
the departnment's records are deened received by the registrant.

(f) A licensee that is a corporation or other business entity shal
report changes of nanme or address to the departnent in advance of the
effective date of the change and shall submt docunmentation of the
change as directed by the departnent.
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(g) A license issued to a corporation or other business entity is
not transferable in the event of change of ownership of the
corporation or business entity. The new owner shall conply with al
application requirenents and procedures for obtaining an original
i cense.

Section 11
Filing Conplaints and Conpl ai nt | nvestigations

Not es: This information reflects our internal procedures for
recei ving, processing, and investigating consuner conpl aints.

(a) Conplaints alleging that a person has violated the Act or this
chapter, may be filed with the department on a departnent conpl aint
formor in witing by regular mail, facsimle, or electronic mail.
The departnment may initiate a conplaint based on a tel ephone call if
there is a sufficient basis and docunentati on to proceed.

(b) Upon receipt of a witten conplaint, the departnment shall send

t he conpl ai nant an acknow edgnent |etter. The departnent shall, at
| east as frequently as quarterly, notify the conplainant and the
respondent of the status of the conplaint until its final

di sposition.

(c) Anonynous conplaints nmay be investigated by the departnent if
there is a sufficient basis and docunentati on to proceed.

(d) The departnent shall investigate the conplaint and report the
findings to the appropriate department staff who may recommend t hat
the license or registration be revoked, suspended, placed on
probation, or that other appropriate action as authorized by | aw be
t aken.

(e) If departnment staff determ ne that the conplaint is not within
t he departnent's jurisdiction, the conplainant will be notified. If
warranted, the conplaint may be referred to anot her governnent al
agency for review

(f) If departnment staff determ ne that there are insufficient
grounds to support the conplaint, the conplaint shall be dism ssed.
Witten notice of the dism ssal will be provided to the |licensee or
regi strant or person agai nst whom the conpl aint has been filed and
t he conpl ai nant.
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Section 12
Di sci plinary Action

Not es: These provisions detail our authority to take disciplinary
action. The basis for this section is the applicable sections of the
Act, as well as the Adm nistrative Procedure Act (Governnent Code,
Chapter 2001), which sets out procedures state agencies nust follow
when taking disciplinary action. These procedures ensure that a

| i censee has due process rights, including the right to show that a
| aw/ rul e was not violated and the right to have the matter heard by
the State O fice of Adm nistrative Hearings.

The authority for (a) and (b) is the Act.

(a) The departnent nmay deny a license or registration application,
suspend or revoke a license or registration, or place a |licensee or
regi strant on probation for a violation of the Act or this chapter.

(b) The departnent nmay al so i npose an admi nistrative penalty for a
violation of the Act or this chapter. Each day a violation continues
or occurs is a separate violation for purposes of inposing a penalty.
The anopunt of each separate violation nay not exceed $200.

(c) Prior to institution of formal proceedings to deny a renewal
appl i cation, revoke, suspend, or place on probation or inpose an
adm ni strative penalty, the departnment shall give witten notice to
the licensee or registrant by certified mail, return receipt
requested, of the facts or conduct alleged to warrant the proposed
action, and the licensee or registrant shall be given an opportunity,
as described in the notice, to show conpliance with all requirenents
of the Act and this chapter.

(c) |If disciplinary action of a licensee or registrant is proposed,
t he departnment shall give witten notice by certified mail, return
recei pt requested, that the |licensee or registrant nust request, in
writing, a formal hearing within 20 days of receipt of the notice, or
the right to a hearing shall be waived and the action shall be taken.

(d) The departnent may request the Attorney General to bring an
action for an injunction to prohibit a person fromviolating the Act
or this chapter.

(e) The departnent may not deny a license or registration
application or suspend, revoke, or probate a license or registration
or inmpose admi nistrative penalties against a |licensee or registrant
based on the refusal of the |licensee or registrant to:
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(1) submt to a genetic test; or
(2) reveal:

(A) whether the applicant, |icensee, or registrant has
submtted to a genetic test; or

(B) the results of any genetic test to which the
applicant, licensee, or registrant has submtted.

Section 13
| nformal Di sposition

Not es: This section reflects our standard practice of first
attenpting to resolve conplaint and disciplinary matters informally.

(a) Informal disposition of any conplaint or contested case
involving a |icensee or registrant or an applicant for a |license or
registration may be made through an informal conference held to
determ ne whet her an agreed settlement order may be secured.

(b) An informal conference shall be voluntary.

(c) A conference shall be informal and shall not follow the
procedures established in this chapter for contested cases and for nal
heari ngs.

(d) The licensee or registrant, the licensee’'s or registrant’s
attorney, and departnent staff nmay question w tnesses, make rel evant
statenments, present statenents of persons not in attendance, and
present such other evidence as may be appropri ate.

(e) The conpl ainant shall not be considered a party in the inform
conference but shall be given an opportunity to be heard if the
conpl ai nant attends. Any witten statement submtted by the
conpl ai nant shall be reviewed at the informal conference.

(f) At the conclusion of the informal conference, departnment
representatives may make recommendati ons for informal disposition of
the conplaint or contested case or for any disciplinary action
aut horized by the Act. The departnment representatives may al so:
(1) conclude that the departnment |acks jurisdiction;
(2) <conclude that a violation of the Act or this chapter has
not been establi shed,;
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(3) order that the investigation be closed; or
(4) refer the matter for further investigation.

Section 14
Formal Heari ngs

Not es: Formal hearings are conducted not by TDH, but by the State
O fice of Adm nistrative Heari ngs.

(a) A formal hearing shall be conducted in accordance with the
Adm ni strative Procedure Act, Governnent Code, Chapter 2001.

(b) Copies of the formal hearing procedures are indexed and filed in
the adm nistrator's office, Professional Licensing and Certification
Di vi sion, 1100 West 49th Street, Austin, Texas 78756-3183, and are
avail abl e for public inspection during regular working hours.

Section 15
CGui del i nes For Issuing Licenses or Registrations to Persons with
Crim nal Convictions

Not es: This section establishes (or references) guidelines that
TDH uses to determ ne whether to issue or deny a license to a person
who has been convicted of a crine.

The provisions of the Act supercede the provisions of Occupations
Code, Chapter 53, if there is a conflict.

(a) The purpose of this section is to conply with the requirenents
of the Cccupations Code, Chapter 53, Subchapter C (relating to Notice
and Revi ew of Suspension, Revocation, or Denial of License) and with
t he Occupati ons Code, Chapter 1702.364 (relating to Summary
Suspensi on) and the Occupati ons Code, Chapter 1702.113 (General
Qualifications for License.)

(b) The departnent nay deny a license or registration application or
a license or registration renewal application, or revoke, suspend, or
pl ace on probation an existing license or registration if an
applicant, licensee, or registrant has been convicted of a crine
(felony or m sdemeanor) according to the follow ng guidelines:

(1) those crimnal convictions which evidence an unwi |l ingness
or inability to conply with the Act or this chapter may be asserted
as a basis to deny a license or registration or to institute
di sci plinary action against an existing |icense or registration; and
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(2) the factors and evidence listed in the Occupations Code,
Chapter 53, Subchapter B (relating to Ineligibility for License)
shall be considered in determning eligibility for an original or
renewal |icense or registration.

(c) In accordance with the Act, the departnent nmay deny an
application for a license or registration or for the renewal of a
license or registration if the applicant has been convicted in any
jurisdiction of a Class B m sdenmeanor or equivalent offense if the
fifth anniversary of the date of conviction has not occurred before
the date of application, unless a full pardon has been granted for
reasons relating to a wongful conviction.
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